Judicial Reforms— Need of the Hour
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An independent and impartid judiciary, and a speedy and efficient sysem are the very essence of
civilization. However, our judiciary, by its very nature, has become ponderous, excruciatingly dow
and ineffident. Impostion of an dien system, with archaic and dilatory procedures, proved to be
extremely dameging to our governance and society. As Nani Pdkhiwaa observed once, the progress of
a civil suit in our courts of law is the closest thing to eternity we can experience! Our laws and ther
interpretation and adjudication led to enormous misery for the litigants and forced people to look for
extralegd dterndives. Any one, who is even remotely exposed to the problem of land grabbing in our
cities, or a louse owner who finds it virtualy impossble to evict a tenant after due notice even for sdf-
occupation, can easily understand how the justice system failed.

In the process, a whole new industry of administering rough and ready justice by using strong-arm
tactics to achieve the desired gods has been st up by locd hoodlums in dmog dl of our cities and
towns, and increasingly in recent years in rurd aess. The clout and money these hoodlums acquire
makes sure that they are the ones who later enter political parties, and eventudly acquire state power.
There are countless examples in dmost every date in India of dumlords, fection leeders, and hired
hoodlums acquiring political legitimacy. Most of them darted their careers atempting to fill the
vacuum cregted by judicid falure through extralegd, and often brutal methods In addition, the courts
have tended to condone delays and encourage litigation and a spate of gppeds even on reatively trivid
matters.

The higher courts have taken on themsdves too much, making it impossible for them to be ade to
render justice speedily and efficiently. The writ jurisdiction became pervasve and everything under the
sun is somehow made a subject matter of the writ. For instance, the tranfer of an employee in a public
sector underteking has become a matter of writ jurisdiction by very involved and dubious logic. Such
abaurdities undermined the authority of judiciary and caused enormous damage to public interest. To
take another ingtance, the courts have time and again ruled that cooperatives are public inditutions, and
ae cregtures of date, wheress in fact cooperative theory and practice throughout the world clearly
envisage that a cooperdtive is a collective private body, cregted to further the economic interests of the
members in accordance with the principles of cooperation. This mind-set that state could intervene
everywhere, and that such intervention by definition is good, ensured that the people’s indtitutions
could not flourish in an amosphere of freedom, sdf-governance and autonomy. At the same time,
date’'s power even to control its own employees and enforce discipline has been severdly eroded. As a
net result, thejudicid process only hel ped to accd erate the decline in governance.

Right to life and liberty, the most vita freedoms guaranteed in the Conditution, could not be
adequatdy  safeguarded.  Judiciary is  over-burdened and rendered ineffective  with  unnecessary
litigation, delayed procedures, obsessive concern with the livelihood of advocates a the cost of judtice
to litigant public and indiscriminate application of writ jurisdiction. Excessve case load meant that
most orders emanding from courts would be by nature of granting stays insead of adjudication. The
ae-old village inditutions for jusice were dlowed to wither away completdly. Loca people, who
know dl the facts have neither the means nor access to go through complicated, incomprehensble
court procedures. Touts flourished and judice suffered. As a result, most citizens avoid courts except
in the mogt extreme circumstances, when they have absolutely no other recourse available.

Essntidly, the falure of the civil and crimind judice system is manifesing in abnorma ddays in
litigation and huge pendency in courts. While accurate dtatistics are not available, it is estimated that
goproximately 38 million cases are pending in vaious law courts dl over the country. While 20
million cases are pending in digtrict courts, High Courts and Supreme Court, about 18 million cases are
sad to be pending in lower courts. At the end of 1995 it was edimated that around 58 lakh crimind
caxss were pending trid, while 17.3 lakh cases have been digposed of during the year accounting for
23 percent. In 1994 for example, disposal of cases in our courts was around 17 percent. The conviction
rate is anormdly low with only 6 percent cases resulting in conviction. Even in cases involving
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extremely grave offences with direct impact on public order and nationd security, there are abnormd
delays. For ingtance, it took our crimind justice sysem more than seven years to convict the murderers
of Rgiv Gandhi in Sriperumpudur in 1991. There are harrowing taes of innocent citizens accused of
petty offences languishing in jals as under-trid prisoners for decades. Most often, the time spent in
prison during triad exceeds the maximum punishment permissble under law even if the person is
proved guilty!

The ddays, the habitud use of English as language of discourse even in trid courts and the extreme
complexity and the tortuous nature of our lega process made judtice highly inaccesshble to a vest
majority of the people. It is estimated that India has only about 11 judges per million population, which
is among the lowest rdios in the world. The cases pending exceed about 30 thousand per million
populaion. Obvioudy it is unredigtic to expect the law courts to deal with this abnorma caseload or
to be accessble to people The deays the complexity and the unending gppeds make litigation
inordinately expensve in India While astronomicad fees are charged for lega consultetion by high-
priced lawyers practicing in the higher courts, even in the lower courts cogt of litigation is prohibitive
and beyond the reach of most citizens.

The failure of the judtice system has severd disastrous implications in society. As Gladstone observed,
the proper function of a government is to make it easy for the people to do good and difficult for them
to do evil. The only sanction to ensure good conduct and to prevent bad behavior in society is swift
punishment. In the absence of the dtat€'s capacity to enforce law and to mete out judtice, rule of law
has dl but collgpsed . Even in civil maters, the sanctity of contracts and agreements has logt its
rdevance because of the courts incgpacity to adjudicae in time. Equaity before law, though
congdtitutionaly guaranteed, has remained a notional concept on paper. In redity the vast masses of the
poor and illiterate people are rdegated to the margins of society in the absence of a fair and effective
justice system which is accessble to dl. As a resault, extralegd mechaniams for redress of grievances
and for providing rough and ready justice has sprung up dl over the country. The foremost cause for
increasing crimindlisation of society and politics is the falure of the justice sysem. The Election
Commisson edimates that more than 700 of the 4072 legidaors in dl the dates have crimind records
agang them. Even if heoic and successful efforts are made to disqudify al these persons with
cimina record from conteing, the problem will continue to grow unless judice adminigration
improves dramaticaly. While a section of crimind gangs indulges in violent crime and graduates into
politics usng the money power so acquired, most organised crime in recent years is involved in
informa adjudication of disputes backed by a threat of brute force and vidlence. As the courts have
faled to ddiver justice, there is a growing demand for such gangs which can enforce rough and reedy
justice.

In a lage measure, the falure of judice sysem meant that no entrepreneur or businessman or even
ordinary citizen could rely on law courts to enforce contracts and agreements. The undermining of the
sanctity of contrects and agreements has had a very debilitating impact on investment production and
economic growth. The failure of the crimind justice system has led to the near bresk down of public
order in many pockets of the country. This, coupled with the many inadequacies of functioning of the
police have led to a criss of governability in India The arbitrary and unaccountable functioning of the
police has led to complete dienation of many citizens from the state. Added to this, the complete
politicization of the police force led to highly partisan crime investigation. Elected governments have
been habitudly abusing their powers to drop serious crimind charges againgt their supporters and to
foig fdse cases agangt ther opponents. The broad nexus between the politician, criminds and
policemen has come to day, vitiding the governance process and undermining socid sability and
harmony.

This darming dtuation cals for  speedy remedid matters. These meesures should be practicd and
effective while they are in consonance with the basic features of the Conditution. The judicid reforms
as envisaged should be capable of providing speedy and efficient justice accessble to the ordinary
citizens. At the same time, they should respect and protect the independence of the judiciary. Equdly
important, messures should be taken to enforce accountability of the judicary.  Severd Law
Commisson reports and Police Commission reports have eoquently made out a cese for many specific
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and practicd judicid reforms. However, no effort has been made to implement these
recommendeations.  While a lot has been, and is being sad aout the falure of the judice system,
precious little has been attempted to address this growing crisis The following are some of the mgor
reforms that need to be implemented without further delay.

Rural Courtsfor Speedy Justice

10. Perhaps the most important practical reform would be congtitution of rural courts for speedy udtice. As
dready dated, the number of judges in our society is dightly over 10 per million populaion. This
dendity is roughly ten percent of the dendgity of judges (per unit population) in more advanced and law-
abiding socidies. Even this low number is highly skewed with pitiful shortages in  subordinate
judicary and ridiculoudy large numbers in higher courts. The Supreme Court, which was origindly
designed to condst of a chief jusice and not more than 7 other judges has now been expanded to a
totd drength of 26. The high courts have even larger numbers of judges. The Andhra Pradesh High
Court for instance has 39 judges All these hundreds of high court judges in effect St as conditutiona
courts every day with the power of interpreting the Congdtitution, and quashing laws on the ground that
they are unconditutiona! In contrast the United States Supreme Court has only 9 judges and the
Supreme Court done dts as conditutiona court, though other Federd Courts have limited powers to
interpret the Condtitution. Obvioudy what is needed is a subgtantid incresse in the number of judges at
the locd levd giving access to the ordinary people In addition to the number and access the
procedures of these loca courts should be smple and uncomplicated giving room for sufficient
flexibility to render justice These courts should use only the locad language and they should be
empowered to vist the villages and hear the cases and record evidence locdly. Above dl they should
be duty bound to ddiver the verdict within the specified time frame. There could be severd models
like the ‘gram nyayaaya advocated by the Law Commission in its 114th report. Essentidly, there
should be such rura courts with specia magidtrates with jurisdiction over a town, or a part of a city or
a group of villages. These specid magistrates should be agppointed by District Judge for a teem of 3
years. They should have exclusve civil and crimind jurisdiction of, say dl civil disputes up to Rs one
lekh in dvil casss and up to an imprisonment of one year in crimind cases. In addition, certain civil
disputes arising out of implementation of agraian reforms and dlied datutes, property disputes,
family disputes and other disputes as recommended by the Lawv  Commisson could be entrusted to
these rural courts. In civil cases there should be only a provision for revison by the Digtrict Judge on
grounds of improper gopplication of law and on no other ground. In crimina cases where imprisonment
is awarded, there could be a provison for gopedl to the Sessons Judge. The procedures must be
damplified and these courts should be duty bound to deiver a verdict within 90 days from the date of
complaint.

Indian Judicial Service

11. In the subordinate courts there have been inordinate ddays and varying levels of efficiency. It is high
time that the Indian Judicid Service (1JS) is crested as an All India Service under aticle 312 of the
condtitution. All the offices of the Digtrict and Sessions Judges should be held by persons recruited to
such a service dter adequate training and exposure. Only such a meritocratic service with a
competitive recruitment, high quality uniform training and assured standards of probity and efficiency
would be able to ensure speedy and impartid justice. A fair proportion of the High Court Judges could
be drawn from the Indian Judicid Service

Judicial procedures

12. The civil and crimind procedure codes and the laws of evidence have to be subgantialy revised to
meet the requirements of modern judicid administration. While the principles underlying the
procedurd law are vaid even to day, in actud practice severd procedures have become cumbersome,
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dilatory, and often counter-productive. Simultaneoudy in al trid courts the loca languege should be
the only language used. There should be time limits prescribed for adjudication. The days, and endless
adjournments should be firmly curbed. The right to get judtice within one year in a crimind case and 2
years in a civil case should be conditutiondly guaranteed. All the procedurd laws should be suitably
amended to ensure that such a conditutiond right is enforced. There should be drict limitation of
gppeds and only one gpped should be permitted in civil cases. The appedl should be heard and verdict
ddivered within 3 months in a crimind case and within 6 months in a civil case. All stays should be
prohibited except in exceptiond circumstance for reasons specificaly recorded in writing and no say
should exceed 15 days. The time limits for adjudication should be srictly adhered to even in cases
involving stay orders.

Higher Courts

13. The number of judges in the higher courts should be subgtantidly reduced and their appellate
jurisdiction should be severdy restricted. The Supreme Court jurisdiction should be limited only to
matters involving interpretation of the Congitution or disputes between two States or Union and
States. In effect, the Supreme Court should function only as a Conditutiona Court and a Federd
Court. The high courts should not have the power to interpret the Congitution except in matters
involving the State legidation. The appellate powers of high courts should be severdy redtricted in
order to reduce the case load and ensure the sanctity and authority of the high courts. The number of
judges in high courts should be significantly reduced. Matters rdating to taxation, disciplinary —action
againg employees and labour disputes should be completdy beyond the purview of ordinary law
courts. They should be entrusted to the specid tribunads with no provison for gpped to higher courts
except on grounds of interpretation of the Conditution. The writ jurisdiction which has now become
al-encompassing should be dgrictly focused on right to life, libety and equaity before law. The
cregtive expansion of writ jurisdiction that has become the order of the day should be firmly curbed.
Where the writ is applicable, the courts should have complete and unfettered powers to enforce their
directives.

Judicia Commission

14. The present mechanism for gppointment of judges of higher courts has become very dilaory and
ineffective. The Supreme Court’s judgement arrogeting to itsdf the complete power of gppointment of
judges has made the remedy worse than the diseese. It is absurd to assume that in a democratic society
any organ of sate should perpetuate itsaf without any degree of accountability to the people as the
ultimate sovereigns. Nowhere in the democreatic world have the executive and legidaure been made so
utterly impotent in matters relating to judicia appointments as in India This incestuous practice of
judiciary being managed entirdy by itsdf is both sdf-serving and often counterproductive. Society has
great dakes in judicia appointments, and judges, however exdted their postion is are mere mortas
and savants of the public. Obvioudy, it is high time that a Judicid Commisson of high standing is
gopointed with members dravn from the judiciary, the executive and the legidature and ther
recommendation is made binding on the President in dl gppointments to the higher judiciary. Similaly
the provison for remova of a judge of the Supreme Court or High Court under aticle 124 (dause 4)
has become inoperative in practice. As Justice Rmaswamy’s impeschment case has amply proved, the
Indian Parliament has logt the capacity to act as a court in such impeschment trids. As a result, under
the present dispensation a judge is gppointed soldy on the recommendation of the judiciary, and no
judge can ever be removed in practice no matter how horrendous his conduct is or how inefficient his
functioning is. Such a dtuation can only lead to judicid terrorism and result in unmitigated disagter to
the governance process and society. Therefore he Judicid Commisson should be empowered to try an
erant judge and upon the recommendations of the Judicid Commisson the President should be
empowered to remove the judge held guilty of high crimes and misdemeanors.

Crimelnvestigation

15. The combination of severd functions induding crime invedtigetion, riot contral, intelligence gathering,
security of state properties and protection of important citizens — dl in a Sngle police force hes had a
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16.

devedating effect on crimind justice sysdem. The police forces have become inefficient and
increesingly partisan. As the government of the day has complete powers over the crime investigation
mechinery a wel as the legd authority to drop crimind charges agang the accused, crime
invegigation has become a play thing of partisan politics. It is therefore vitd to creste an independent
wing of police force fully in charge of crime investigation and functioning under the direct control of
independent prosecutors appointed as condtitutional functionaries. The crimind courts should hold the
prosecutors and the crime investigation police force accounteble to them in their overdl functioning.
Only when crime invedtigation is thus insulated from the vagaries of politics can there be any farness
and jusice to ordinary citizens Equaly important, only when crime investigation machinery is
accountable to judiciary can the obnoxious and inhuman practice of torture third degree and extra
judicid executionsin fake encounters be stopped.

As can be seen, there is an extremely strong case for urgent and far reaching reforms in our judiciary.
For about two decades &fter independence, most people reposed their faith in the political dass to
govern wisdy and to ensure freedom and judice to dl. Over the next two decades, as paliticians have
become the objects of scorn and ridicule, the public relied heavily upon the higher civil services for
ensuring probity, efficiency and impartidity in administration. As the buresucracy adso has lost the
trust of the generd public in a large messure, in recent years the people have come to recognise the
judiciary as the last bulwark againg the abuse of executive authority and for providing judice.
However the judiciary is collgpsing under the weight of the case load. Also there are serious questions
about the efficacy, impartidity and integrity of judiciary a certain levels There is an increesing unease
and disquiet about the functioning of the judiciary and the character, competence and commitment to
public service of severd judges, paticularly in the subordinate judiciary. If these chdlenges are not
recognised immediatdly and if far reeching judicid reforms are not initited with a great sense of
urgency and devotion, the judiciary may dso fadl in pblic eteem endangering the whole civil society
and adversdly affecting the public good. The judiciary should recognise thet it is an organ of date with
the sole objective of serving the public in a fair, efficient and accountable manner. Its loydty should
only be for public good and speedy judice and not to the convenience of advocates or politicians or
bureaucrats. We have been dngularly fortunate that several outdanding judges over the decades have
ensured that judiciary can function in an independent and fearless manner. The time has now come
when concerted efforts should be made to make judiciary efficient and effective without usurping the
functions of the other organs of state.
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